From: Wangeman. Cheryl

To: pportan@sl.universalservice.org

Cc: Richard E. Bump; Wood, Vicki; Wallace, Tina; Smith, Diane
Subject: FW: USAC Response - E-Rate request Lewis Palmer

Date: Friday, July 09, 2010 12:44:07 PM

Attachments: Response to USAC - July 2010-v1.docx

Attachments A-F to Response to USAC-v1.pdf
USAC Response.pdf

Pina Portanova —

Please find attached a cover letter (Response to USAC —July 2010-V1.docx), our response (USAC
Response.pdf) and the attachments to the response (Attachments A-F to Response to USAC-
v1.pdf).

We appreciate the additional time you allotted us to fully review the issue and complete a detailed
response.

Please call me or email me to confirm receipt of this email response.
Thank you.

Cheryl Wangeman

Office — 719-488-4705

Cell - 719-491-6213
Email — cwangeman@Ilewispalmer.org

Assistant Superintendent of Operations
Lewis Palmer School District #38

PO Box 40

Monument Colorado 80132
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LEWIS-PALMER SCHOOL DISTRICT #38

146 Jefferson Street, P.O, Box 40
Monument, Colorado 80132-0040

Administration Office:
Phone  719-488-4700

Fax 719-488-4704
www lewispalmer.org

“In Pursuit of Excellence’ July 9, 2010

Via Email: pportaniaisl universalservice. org

Pina Portanova
USAC. Schools and Libraries Division

Re:  Your Letter Dated June 4, 2010
Lewis-Palmer School District #38
Application Numbers: 674533, 733603

Dear Ms. Portanova:

We are in receipt of your letter dated June 4, 2010. In consultation with our general
counsel, Caplan and Earnest LLC, we are happy to respond to the concerns that yvou raised in
your letter. For the reasons discussed below, we respectfully ask that you reconsider your
proposed denial of the fiscal year 2009 and 2010 E-rate funding related to Form 470
#154310000592612. The referenced Form 470 included a fair and open competitive bidding
process that was frec from conflicts of interest.

Existing Business Relationship

Initially, we believe that it 1s important to draw two important distinctions. First, there is
a difterence between (a) “gifts,” and (b) payment for expenses pursuant to an existing contractual
relationship. Second, there is a difference between (a) expenditures made in the maintenance
and support of an existing customer, and (b) expenditures made relating to a future possible
customer. Lewis-Palmer School District had an ongoing, existing contractual relationship with
Trillion for years prior to the posting of the above-referenced Form 470. In reference to these
important distinctions, therefore, the expenditures by Trillion were made in maintenance and
support of the School District as an existing customer, and were payments for expenses pursuant
to an existing contractual relationship.

Of the $1,407.51 described in the Expense Summary provided by Trillion, only $25 is
properly classified as a “gift.” This gift was sent on December 18, 2006, just one week before
Christmas. It is apparent that Trillion sent a de minimis gift to an existing customer during the
holiday season. This small gift had nothing to do with the extensive public request for proposal
process (REFP) conducted by the District as part of the posting of the Form 470. Likewise, Steve
Endicott’s receipt of a $45 ski pass over cight months earlier had nothing to do with the
November RFP. The skiing was in conjunction with a retreat to build Mr. Endicott’s familiarity
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with Trillion’s products and people, with whom he was required to work with on a weekly basis.
The short recreational activity was designed to improve the existing contractual relationship with
Trillion by allowing the parties to get to know one another outside their offices. Such activity is
typical, and in fact encouraged, in business relationships like the one we had with Trillion in
2006. Mr. Endicott was the District’s Director of Information Systems at the time and

Ms. Tracey Lehman (now retired) was the Director of Instructional Technology and the person
responsible for certifying the Form 470.

The remaining expenditures listed on the Summary wete also in the context of an existing
contractual relationship with Trillion. As indicated above, we have had contracts with Trillion
since February 4, 2003 to provide internet-related support and services. These contracts were
based on Form 470 #321000000428104 (FY 2003 Application 355593 FRNs 1018537 and
1010951; FY 2004 Application 393548 FRNs 1112552 and 1112562; FY 2005 Application
441721 FRN 1221236; FY 2006 Application 507363 FRN 1395333), and Form 470
#265940000566342 (FY 2006 Application 507363 FRN 1395122). Mr, Endicott’s travel and
expenses during 2006 related directly to these existing contracts. For example, in January and
February 2006, Mr. Endicott attended and spoke at the conference of a nonprofit organization
committed to the dissemination of educational technology information. Through this conference
he was able to share his experiences with other educators, and gain from their diverse
perspectives. The VIEC Conference that Mr. Endicott attended in July 2006 was a conference
for users of technology that is seld by many providers, including Trillion. Like the other
expenditures, this conference related directly to the ongoing contractual relationship that we had
with Trillion.

No Conflict of Interest

The receipt of occasional, nonpecuniary gifts of insignificant value from a current
provider does not create a per se conflict of interest. There is no such guidance from the FCC.
In addition, the USAC website nowhere provides such guidance. In fact, USAC has a
PowerPoint presentation on its website that specifically provides, “know and follow your state
and local rules regarding acceptance of gifts.” This statement specifically contemplates that
¢ifts may be received under certain conditions.

We understand that compliance with state and local rules in the receipt of gifts is not
dispositive, but as further indication of our commitment to ethical standards and conduct in all
matters, including the competitive bidding process, we would like to point out that the following
are not considered gifts of substantial value, and thus can be accepted by a local government
employee under Colorado law: “an occasional nonpecuniary gift, insignificant in value;”
“reimbursement for actual and necessary expenditures for travel and subsistence for attendance
at a convention or other meeting at which the . . . employee 1s scheduled to participate;”
“acceptance of an opportunity to participate in a . . . meeting which is offered to such . . .
employee which is not extraordinary when viewed in light of the position held by such . . .
employee;” and “items of perishable or nonpermanent value, including, but not limited to, meals,
lodging, [and] travel expenses.”™ All of the expenditures met these guidelines.

"hitp://www.usac.org/ res/documents/slppt/2009-training/2009%201ssues%20in%%20Competitive%20Bidding ppt.
> COLO. REV. STAT. §§ 24-18-104(1)(b) and (3)(b) - ().
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Moreover, the competitive bidding process complied with all terms and conditions
associated with a bona fide competitive bidding process. First, we understand that 47 C.F.R.
§ 54.504 provides, “an eligible school, library, or consortium that includes an eligible school or
library shall seek competitive bids, pursuant to the requirements established in this subpart.”
Accordingly, we filed Form 470, put out an RFP, and timely filed Form 471. We complied with
all of the terms and conditions associated with a competitive bidding process, and certified twice
under oath, “All bids submitted will be carefully considered and the bid selected will be for the
most cost-effective service or equipment offering, with price being the primary factor, and will
be the most cost-cffective means of meeting educational needs and technology plan goals.™ We
note that there is no provision in the regulations prohibiting the receipt of de minimis gifts or any
gifts at all for that matter.

Second, we understand that “[a] fundamental requirement of the E-rate program is that
solicitation for services be based on a fair and open competitive bidding process that is free from
conflicts of interest.”™ Accordingly, we know that the USAC’s website provides, “*Fair’ means
that all bidders are treated the same and that no bidder has advance knowledge of the project
information. ‘Open’ means there are no secrets in the process — such as information shared with
one bidder but not with others ~ and that all bidders know what is required of them.”® “[TThe
applicant should not have a relationship with a service provider prior to the competitive bidding
that would unfairly influence the outcome of a competition or would furnish the service provider
with ‘inside’ information or allow it to unfairly compete in any way. For example, a conflict of
interest exists when the applicant’s consultant is associated with a service provider that is
selected and is involved in determining the services sought by the applicant and the selection of
the applicant’s service provider(s).””’

Trillion did not have advance knowledge of the project information, and all bidders were
treated the same. Accordingly, the competitive bidding process was “fair.” There were no
secrets in the process, and all bidders knew what was required of them; all requirements were
listed on the Form 470. Accordingly, the competitive bidding process was “open.” Our
relationship with Trillion was, and remains, a professional contractual relationship. It 1s not the
type of relationship that would allow Trillion to untairly compete in any way. Trillion was not at
all involved in determining the services we sought or in the selection of our providers.

Mr. Endicott did not and does not have any affiliation with any of our providers. Our
requirements on Form 470 and in our RFPs were not at all adjusted to meet Trillion’s needs, and
Trillion played absolutely no role whatsoever in the development of those requirements. The
parties remained at arm’s-length throughout the competitive bidding process. “As the
Commission found in the dberdeen School District Order, the goal of the competitive bidding
process is to ensure that E-rate funding is not wasted because an applicant agrees to pay a higher

47 CFR. § 54.504(a).

Y47 CFR.§ 54.504(b)2)(viD), (Y(3)(xi); see also 47 C.F.R. § 34.511(a).

* Request for Review of a Decision of the Universal Service Administrator by Lazo Technologies, Inc., et al., File
Nos. SLI-360412, ef of., CC Docket No. G2-6, Para. 3.

? hitp-/fwww.usac.org/sl/applicants/step03/run-open-fair-competition.aspx.

7 hitpy//www.usac.org/sl/applicants/step03/run-open-fair-competition.aspx,

]
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price than 1s otherwise commercially available.” % Our competitive bidding process ensured that
E-rate funding would not be wasted.

Mr. Endicott Participated in 2 Bona Fide Competitive Bidding Process

Documents from October, November, and December 2006 demonstrate that Mr. Endicott
was impartial and participated, with his superiors, in a fair and open competitive bidding process
that was free from conflicts of interest. Contracts were ultimately awarded by our Board of
Education following a public RFP process and the recommendation of our administrative staft,
including then Assistant Superintendent Dr. Raymond Blanch.

On QOctober 35, 2006, Mr. Endicott sent a memorandum to Dr. Blanch in which he opined
the VoIP would not be eligible for E-rate and suggested purchasing a system for in-house
maintenance instead of contracting with any provider. He presented a PowerPoint presentation
shortly thereafter in which he described how we might send out an RT1 for the purchase of a
system instead of contracting for VoIP services. If he was committed to a contract with Trillion,
surely Mr. Endicolt would not have suggested departing from any contract altogether.

Mr. Endicott’s October 3, 2006 memorandum is included in Attachment A; the referenced
PowerPoint presentation is included in Attachment B.

On November 15, 2006, after we learned that E-rate may be possible for VoIP,
Mr. Endicott emailed numerous providers to review the RFPs relating to Form 470, The USAC
website provides, “Applicants may: Use RFPs or other solicitation methods tailored to specific
needs and circumstances in addition to the required Form 470.” RFPs are not required to create
a competitive bidding process. Yet, we used detailed RIPs and Mr. Endicott emailed numerous
providers with a link to those RFPs. Mr. Endicott’s email is included in Attachment C. The
VolP RFP is included in Attachment D and the WAN REP is included in Attachment E.

On December 19, 2006, Mr. Endicott emailed all applicants to provide additional
specifications and requirements. Again, if he was planning to select Trillion anyway, there is no
reason that he would have taken the time to do this. In fact, the contract could have been
awarded six days earlier, on December 13, 2006. Yet, Mr. Endicott continued to search for the
best possible options, The December 19, 2006 addenda to the RFPs are included in
Attachment F. We did not select Trillion until January 19, 2006, which was over one month
after the first allowable conlract date.

In shott, we went above and beyond what was required of us in the competitive bidding
process.

As further evidence of the competitive bidding process participated in by Mr. Endicott,
another Form 470 (#266780000594238) that was [iled only one day after the 470 at issue in this
response requested many services that are provided by Trillion. Yet, the contracts relating to this
contemporaneous 470 were awarded to entirely different providers including Qwest Corporation

* Reguest for Review of a Decision of the Universal Service Administrator by Albert Lea Area Schools, Albert Lea,
{Winnesom, ef al., File Nos. SLD-317274, et af., CC Docket No. 02-6, para. 8 (internal citation omitted).
* http:/fwww.usac.org/sVapplicants/step03/ (emphasis added).
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(SPIN #143005231), Level 3 Communications, LI.C (SPIN #143021460), Atfimty Telecom, Inc.
dba C-Com (SPIN #143024740), Nextel West Corp (SPIN #143000893), Infinite Campus Inc.
(SPIN #143029587), and Customer Acquisition, LLC (SPIN #143023207).

Conclusion

Out of the four providers that submitted bids, taking into account the discounted E-rate
services that Trillion could provide, Trillion was the lowest bidder. In selecting a provider,
“price should be the primary factor considered.”'® We selected Trillion because it offered the
lowest price and the best value. If we were prohibited from selecting Trillion because we had an
existing contractual relationship with it, USAC would have been required to subsidize greater
costs, and the entire purpose of the competitive bidding process would have been subverted.

Nowhere does USAC or the FCC require that a provider with whom there 1s an existing
contractual relationship be excluded from a competitive bidding process. Such a policy would
be completely inconststent with the goals of a competitive bidding process. Ifitis USAC’s
intent to deny the FRNs relating to Trillion for fiscal years 2009 and 2010, we may likely be
forced to initiate a new competitive bidding process for fiscal year 2011 in which Trillion is
excluded. Excluding Trillion will likely cost USAC and our school district more money because
we may be relegated to choose a provider with higher prices than those offered in our current,
long-term contract with Trillion. We respectfully ask that USAC reconsider its proposed
determinations with respect to the pending FRNs.

We trust that we have sufficiently responded to your questions and concerns. We have
always and will continue to conduct a competitive bidding process relating to Forms 470. Please
confirm that the referenced FRNs will not be denied or rescinded.

Thank you for your kind consideration of our response.

Sincerely,

Ny g
- \“'t‘\}),f\\' \\)\ Crnir =

Cheryl Wangeman'

Assistant Superintendent of Operations
Lewis-Palmer Schootl District #38

146 Jefferson Street

P. O. Box 40

Monument, CO 80132

Telephone: (719) 488-4705

Fax: (719) 488-4704
CWangeman(@lewispalmer.org

4828-8805-94G4, v, 1

47 CF.R.§ 34.511(a).

~
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